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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT Yob, UG Yob Td FATHY AUl ~ITATEHIOT Bl GTel—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fa<i S1fSfH,1904 &1 ORT 86 & 3 Uil BT 741 & U BT ST Fheil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order ealed
against (one of which shall be certified copy) and should be accompanied by '
1000/- where the amount of service tax & interest demanded & penalty levied o
less, Rs.5000/- where the amount of service tax & interest demanded & pgpalt -
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the a‘?'nobnt
service tax & interest demanded & penalty levied is more than fifty Lakhs rupegs,:in thefc




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.

2. HW@WWWWJQ?SH&WWWHEﬁmﬁﬂfﬁﬁfaﬁ?m‘iﬁm@?w
W%WﬁmWEe.so/—%mwwmmmﬂm|

2 ‘One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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35 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “‘Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) -.amount of erroneous Cenvat Credit taken:;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
4(1) s° HeH #, wafraara;wﬁrmmw%wamﬁammaﬁmm
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. ~0d B
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Order-In- Appeal
This order arises on account of an appeal filed by M/s. Imark Tech360 LLP, 402,
Gala Mart, Off South Bopal Road, Nr. Suncity Bopal, Ahmedabad (hereinafter referred
to as the ‘the appellants’ for sake of brevity) against Order-in-Original No. GST-
06/Refund/41/AC/RIM/Imark/2018-19 dated 12.10.2018 (hereinafter referred to as
the ‘impugned order’ for the sake of brevity) passed by the Assistant Commissioner,

Central GST, Division-VI, Ahmedabad North (hereinafter referred to as the

‘adjudicating authority’ for the sake of brevity).

2; Briefly facts of the case are that the appellants were registered with the
erstwhile Service Tax department bearing registration number AAEFI8878ASD001
under the category of Management or Business Consultant Service. They filed refund
claims of £14,82,618/- on 20.03.2018 for the period October 2016 to March 2017
under Notification number 27/2012-C.E.(NT) dated 18.06.2012 (hereinafter referred
to as ‘the said Notification' for sake of brevity) before the proper authority in
prescribed format. During scrutiny of the claim, some discrepancies were noticed and
accordingly, a show cause netice, dated 29.05.2018, was issued to the appellants
which was adjudicated by the adjudicating authority vide the impugned order. The
adjudicating authority, vide the impugned order, rejected the entire refund claim, on
the grounds of limitation, in terms of provisions of Rule 5 of CENVAT Credit Rules,
2004 read with Section 11B of the Central Excise Act, 1944 made applicable to the

Service Tax matter vide Section 83 of the Finance Act, 1994 and Notification No.

27/2012 C.E.(NT) dated 18.06.2012.

> Being aggrieved with the impugned order, the appellants filed the present
appeal before me. The appellants argued that the provisions of Section 11B are not
applicable to the present case. They further argued that limitation of one year in view
of Section 11B(1) would apply from the relevant date and on reading relevant dates

prescribed vide explanation prescribed in Section 11B, none of the relevant dates are

applicable to the present case.

/""

4, Personal hearing in the case was granted o;r’/ﬁﬁ' tlaf?m

wherein Shri Pravin

Dhandharia, Chartered Accountant, appeared oh:éﬁ%ﬁfﬁ" o) e appellants and
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reiterated the contents of the appeal memorandum\j‘
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5. I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, the Written Submission filed by the appellants and oral

submission made at the time of personal hearing.

6. Now, to begin with, I find that the refund claims were rejected on the ground
that the appellants failed to file the said claims after lapse of one year from the date
of receipt of the foreign remittance. Now, I find that the relevant period for which the
refund claim had been filed was October 2016 to March 2017. The turnover during the
period has to be considered in terms of Rule 5(1)(D) of the Cenvat Credit Rules, 2004.
Moreover, in paragraph 2 of the Notification number 27/2012-CE(NT) dated
18.06.2012, it is stipulated that a claim has to be filed after the completion of quarter
and in the present case, the quarter ends on 31.12.2016 and 31.03.2017 and the
appellants have filed the claim, according to the adjudicating authority, on

20.03.2018. Thus, I find that the appellants are well within the time frame mentioned

in the notification.

The careful analysis of the calculating of time limit for the refund cases governed
under Notification No.27/2012 CN NT as amended from time to time reveals that the
period of limitation of one year will start from the date of receipt of BRC, however on
the other hand refund claim has to be filed quarter wise. In such a situatipn it would
be difficult on the part of an assessee with a question as to how to comply both the
conditions simultaneously. I am of the opinion that the limitation has to be computed
from the end of the quarter in which the export proceeds are realised and not
individual BRC dates. The answer to this question is given in the case of CCE, Cus &
ST, Bangaluru vs Span Infotech (India) Pvt. Ltd. [2018 (12) G.S.T.L. 200 (Tri. - LB)],
wherein the Hon’ble Larger Bench of Tribunal held that “Export of services completed
only with receipt of consideration in foreign exchange as per Service Tax Rules, 1994
as well as successor provisions, i.e., Export of Services Rules, 2005 - Exporters of
services given the option to file claims for such refunds once in a quarter and in
respect of 100% EOUs, once in a month - Relevant date to be taken as the end of the
quarter in which FIRC is received since refund claim is filed for the quarter.” The ratio
of this decision is squarely applicable to the case on hand. Accordingly I held that

refund claim filed by the applicant is well within timeJimit\had the last date of quarter

'-‘"J (ra ?}ﬁn
A

T tt]éf ‘oresaid decision.

in which BRC is received have been considered jf;
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7. In light of the above discussion, after listening to the arguments of the

appellants and going through the impugned order anq the grounds of appeal, I come
to the conclusion that the adjudicating authority has wrongly rejected the refund
claims by applying time limit under the provision of 11B of the Central Excise Act,
1944. Therefore, I set aside the impugned order with consequential relief to the

appellants, if applicable.
8.  3diordl ANt Gt S el H AICRT U alieh & fRAT ST

8. The appeals filed by the appellant stand disposed off in above terms.

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

10,

M/s. Imark Tech360 LLP,

402, Gala Mart, Off South Bopal Road, Nr. Suncity Bopal,
Ahmedabad-380 058.

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, Ahmedabad-North.

The Dy. / Asstt. Commissioner, Central Tax, Div- VI, Ahmedabad-North.
The Addl./Joint Commissioner, (Systems), Central Tax, Ahmedabad-North.
Guard file.

P.A file.
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